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ORDER
Per Rahul Chaudhary, Judicial Member:

1. By way of the present appeal the Assessee has challenged the
order dated 15/04/2024, passed by the National Faceless Appeal
Centre (NFAC), Delhi, [hereinafter referred to as the ‘CIT(A)’]
for the Assessment Year 2015-16, whereby the Ld. CIT(A) had
dismissed the appeal of the Assessee against the Assessment
Order, dated 30/06/2017, passed by the Income Tax Officer
17(3)(1), Mumbai under Section 143(3) of the Income Tax Act,
1961 (hereinafter referred to as ‘the Act’).

2. All the grounds raised in the present appeal are directed against
the order of CIT(A) dismissing the appeal and thereby,

confirming the disallowance of INR 71,88,117/- made in respect
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of deduction claimed by the Appellant in the return of income
under Section 80(P)(2)(d) of the Act for the interest income
received from co-operative banks and the consequential levy of

interest.

We have considered the rival submission and perused the
material on record. There is no dispute on facts. The core issue
that arises for consideration is whether a co-operative society is
entitled to claim deduction under Section 80(P)(2)(d) of the Act

in respect of interest income received from a co-operative bank.

We find that the above issue is no longer res-integra and stands

decided in favour of assessee.

Bare perusal of provisions of Section 80P(2)(d) of the Act shows
that for purposes of eligibility for deduction under Section
80P(2)(d) of the Act, interest must be received from a ‘co-
operative society’. A co-operative society is defined in Section
2(19) of the IT Act, as being a co-operative society registered
either under the Co-operative Societies Act, 1912 or under any
other law for the time being in force in any State for the
registration of co-operative societies. In the case of Kaliandas
Udyog Bhavan Premises Co-operative Society Ltd. vs. ITO:
ITA No. 6547/Mum/2017, dated 24.04.2018, after
examining the judgment of the Hon’ble Supreme Court in the
case of Totgars Cooperative Sale Society Ltd. vs. ITO (2010) 322
ITR 283 (SC), which was followed by the Hon’ble Karnataka High
Court in the case of Pr.CIT vs. Totgars Co-operative Sale Society
Ltd.: 2017 395 ITR 611 (Kar), and after taking into account the
insertion of Section 80P(4) of the Act vide the Finance Act, 2006,
the Mumbai Bench of the Tribunal has held that co-operative
bank continues to be a co-operative society and therefore, the
Assessee receiving interest from a co-operative bank would be
eligible to claim deduction under Section 80P(2)(d) of the Act in
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respect of interest so received. To the same effect are the
decisions of the Tribunal in the case of Lands End Co-operative
Housing Society Ltd. Vs. ITO [ITA No0.3566/Mum/2014,
dated 15/01/2016], M/s Sea Green Cooperative Housing and
Society Ltd. Vs. ITO-21(3)(2), Mumbai [ITA No. 1343/Mum/2017,
dated 31/03/2017], and Mystique Rose Cooperative Housing
Society Ltd.: vs. ITO 22(2)(3) [ITA No. 1290/Mum/2021, dated
30/03/2022].

The judgment of the Hon’ble Supreme Court in the case of
Totgars Cooperative Sale Society Ltd. vs. ITO (2010) 322
ITR 283 (SC) was rendered in the context of Section 80P(2)(a)
of the Act (wherein expression ‘the whole of the amount of profits

and gains of business attributable to any one or more of such

activities’ has been used), whereas in Section 80P(2)(d) of the
Act expression used is ‘any income by way of interest’. Thus, ‘any
income by way of interest’ derived by a co-operative society
(from a co-operative bank) would be eligible for deduction under
Section 80P(2)(d) of the Act irrespective of the fact that such
interest income is taxable as ‘profits and gains of business’ or as
‘income from other sources’ since Section 80P(2)(d) uses the

expression ‘any income’ and not ‘profits & gains of business’.

Further, in the case of Mavilayi Service Co-operative Bank
Ltd. vs. Commissioner of Income Tax, Calicut: [2021] 431
ITR 1 (SC)[12-01-2021], the Hon’ble Supreme Court has held
that the provision of Section 80P(4) are attracted only in case of
co-operative society holding a banking license issued by the
Reserve Bank of India (RBI). It is not the case of the Revenue
that the Assessee is either registered with RBI under Banking
Regulation Act, 1949 and/or hold banking license issued by RBI.
Therefore, provisions of Section 80P(4) of the Act would not get

attracted in the case of the Appellant. Therefore, deduction
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claimed by the Appellant under Section 80P(2)(d) of the Act
cannot be denied by invoking provisions of Section 80P(4) of the
Act.

5. In view of the above, order passed by the Assessing Officer and
CIT(A) cannot be sustained. Appellant’s claim of deduction of
INR.71,88,117/- under Section 80P(2)(d) of the Act in respect of
interest received from a co-operative bank is allowed. The
Assessing Officer is directed to re-compute interest under Section
234A/B of the Act accordingly. Ground No. 3, 4 and 5 raised by
the Appellant are allowed; and therefore, Ground No. 1, & 2 are

dismissed having been rendered infructuous.

6. In result, in terms of paragraph 5 above, appeal preferred by the

Assessee is allowed.

Order pronounced on 29.07.2024.

Sd/- Sd/-
(Ms. Padmavathy S) (Rahul Chaudhary)
Accountant Member Judicial Member

Hss Mumbai; i@ Dated : 29.07.2024

Poonam mirashi
Stenographer
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